
CIRCUIT COURT, NINTH JUDICIAL CIRCUIT, 
CRIMINAL DIVISION, IN AND FOR ORANGE 
COUNTY, FLORIDA 
 
CASE NO.:   09-CF-13977-A-O 
DIVISION:   14 

 
STATE OF FLORIDA, 
   Plaintiff, 
 
vs.  
 
JAMES ROBERT WARD, 
   Defendant. 
 
____________________________/ 
 

JAMES ROBERT WARD’S SENTENCING MEMORANDUM 
 

The Defendant, JAMES ROBERT WARD, by and through undersigned counsel, pursuant 

to Rule 3.720(b), submits to this honorable Court this Memorandum addressing issues relevant to 

Mr. Ward’s sentencing, the hearing on which is scheduled before this Court for May 7, 2018, at 3 

p.m., and states: 

On February 15, 2018, after a jury trial, Mr. Ward was convicted of the lesser-included 

offense of Manslaughter with a firearm. 

The Criminal Punishment Code Scoresheet, provided by the State on February 15, 2018, 

computes that the statutory sentencing range for Mr. Ward runs from the low end of 124.5 months 

in prison to the statutory maximum of 30 years’ imprisonment.  The Pre-Sentence Investigation 

Report recommends a sentence within this range. 

Consequently, even “absent a valid reason for departure,” this Court has an unusually wide 

range of discretion under the Criminal Punishment Code provisions.  See Fla. R. Crim. P. 

3.704(d)(25).  Here, valid reasons for a downward departure exist, and this Court’s discretion runs 

from, at the bottom, sentencing Mr. Ward to time served all the way to the statutory maximum.  
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For the stated below, this Court should exercise its discretion to sentence Mr. Ward to time served, 

or in the alternative, to sentence Mr. Ward to the low end of the Criminal Punishment Code 

sentencing range, i.e., to 124.5 months’ imprisonment. 

I. Mr. Ward’s Health Problems and Physical Disability 

The James Robert (“Bob”) Ward who stands before this Court for sentencing is a sick, old 

man.  Bob Ward is a 70-year-old, first-time offender, who has spent six of the past six-and-a-half 

years in prison. Mr. Ward suffers from at least the following medical ailments:  (1) Paroxysmal 

Atrial Fibrillation; (2) Ulcerative Colitis; (3) Gastroesophageal Reflux; (4) COPD with Lung 

Mass; (5) Prostatic Hypertrophy with Obstruction.  See Exhibit “A” to this Memorandum, at 

Exhibit A (April 16, 2018 letter of Anthony E. Douglas, M.D., Mr. Ward’s primary care physician 

at Maitland Internal Medicine).   

These conditions developed or worsened significantly during the six years Mr. Ward has 

already spent in prison based on a prior vacated conviction arising from the same charges at issue 

in this case.  In the light of these severe, life-threatening medical conditions, this Court should 

either depart downward on the basis of section 921.0026(2)(d) of the Florida Statutes, and sentence 

Mr. Ward to time served, or alternatively, sentence Mr. Ward to the minimum term under the 

Criminal Punishment Code, 124.5 months’ imprisonment. 

Severe mental and physical conditions constitute a permissible basis for a downward 

departure from the Criminal Punishment Code sentencing range.  See § 921.0026(2)(d), Fla. Stat. 

(2016).  In order to qualify as a permissible basis for departure, a defendant need establish only 

that he or she “requires specialized treatment” for a “physical disability,” and that the defendant is 

“amenable to treatment”; the Fifth District has held unequivocally that a defendant need not prove 
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that such treatment is unavailable in the Department of Corrections.  See State v. Owens, 95 So. 

3d 1018, 1020-21 (Fla. 5th DCA 2012).   

Mr. Ward meets the conditions for the 921.0026(2)(d) downward departure here, as he 

suffers from numerous physical disabilities requiring specialized treatment, and his serious 

medical conditions are susceptible to treatment. 

First, as discussed in detail in Dr. Douglas’s April 16, 2018 letter-report, Mr. Ward’s “most 

complicated and serious” condition is “atrial fibrillation” that “requires close monitoring.”  Exhibit 

A, at Exhibit A, p.1.  Mr. Ward’s treatment for atrial fibrillation includes taking two prescribed 

medications that carry “Black Box Warnings,” that are “designed to call attention to serious or 

life-threatening risks.”  Id.  Specifically, here, Mr. Ward is taking “sotalol” and “warfarin.”  Id.  

Sotalol is “an antiarrhythmic drug that in and of itself can cause serious heart rhythm conditions.”  

Id. Sotalol requires that Mr. Ward have “quick access to monitoring devices (EKG, Holter monitor) 

in case of an acute issue,” as well as “a quarterly EKG interpreted by a Cardiologist.”  Id.  

“Warfarin is a blood thinner that prevents Mr. Ward from having a stroke.”  Id. Warfarin, which 

also carries a “black box warning,” must be monitored “using a blood test called INR,” and “[i]n 

patients over 65, there is a high risk of life threatening bleeding,” making it “vital that this 

monitoring is done at least every 30 days,” because “[t]here is a tight threshold for monitoring.”  

Id.  Dr. Douglas states that Mr. Ward’s atrial fibrillation and its treatment requires “a necessary 

coordinated effort.”  Id. 

 Second, Dr. Douglas explains that Mr. Ward suffers from ulcerative colitis, “a systemic 

disease that can cause episodic flares of bleeding and diarrhea.”  Id.  “Ulcerative colitis increases 

the risk of colorectal cancer and colonoscopy is necessary on a regular basis.”  Id.  Dr. Douglas 

explains further that “Mr. Ward is at increased risk for infection, bleeding, perforation, and 
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strictures,” and that “[i]t is vital” that “a gastroenterologist with experience in inflammatory bowel 

disease” monitor Mr. Ward’s condition “on a biannual basis for subtle signs of infection.” Id. 

 Third, Mr. Ward suffers from Gastroesophageal Reflux Disease (“GERD”), which puts 

Mr. Ward “at risk for esophageal cancer,” and will require Mr. Ward “to maintain daily 

medications to prevent acid exposure to his esophagus,” and to maintain a diet “structured in order 

to decrease risk of acidic exposure to the esophageal mucosa.” Id.   

 Fourth, Mr. Ward “has a suspicious lung mass that is dangerously close to a thin area of 

the lung,” that is “high risk to biopsy at this point, but if needed, it will need to be biopsied with 

an experienced pulmonologist and interventional radiologist.”  Id. 

 Finally, Mr. Ward suffers from Prostatic Hypertrophy with Obstruction, that will require 

“[a]t a minimum,” for Mr. Ward to have yearly PSA (blood) testing, digital rectal exam an 

monitoring of his medication.  The medication can cause dizziness and orthostatic hypotension 

and needs to be managed by a urologist.” Id. 

 Given these serious medical conditions, in isolation and in combination, a lengthy sentence 

in this case is nothing short of a death sentence for Mr. Ward. 

 Further, because of these serious medical conditions, unlike a young, healthy prisoner, Mr. 

Ward has suffered a great deal more than the loss of his liberty over the six years he has been in 

custody.  Beyond the deterioration of his health, beyond the pain and physical suffering Mr. Ward 

has had to endure because of his medical conditions, Mr. Ward frequently and repeatedly has 

suffered humiliations and indignities associated with the manifestations of his ulcerative colitis 

and the lack of privacy and lack of ready access to bathroom facilities in prison.  The painful and 

humiliating conditions of Mr. Ward’s medical problems truly exacerbate the harmful and punitive 

aspects of life in prison, and should be considered when deciding the appropriate sentence here. 
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 Mr. Ward’s time in prison has resulted in the his medical conditions worsening and has 

likely shortened his life expectancy.  Because of his serious medical conditions and the lack of 

availability of necessary medical car, Mr. Ward’s six years in prison has been extremely hard 

punishment, well beyond what it would have been for a young and healthy man. 

 In the light of the foregoing, Mr. Ward respectfully requests that this Court depart 

downward pursuant to section 921.0026(2)(d) of the Florida Statutes, and sentence him to time 

served.  Alternatively, in the light of the foregoing, Mr. Ward respectfully requests that this Court 

sentence him to the low end of the Criminal Punishment Code sentence range, i.e., to 124.5 

months’ imprisonment. 

II. Newly-Discovered Evidence – A Suicide Note Written By Diane Ward 

In considering and imposing sentence on Mr. Ward, this Court should also consider 

shocking new evidence discovered in the time since the jury rendered its verdict – new evidence 

that strongly supports other defense evidence that at or near the time of her death Diane Ward was 

unstable, extremely emotionally volatile, and thinking and acting in a life-threatening manner. 

The new evidence comprises a note written by Diane Ward – clearly a suicide note – that 

reads as follows: 

Dear Mallory & Sarah 
 
Please know how much I love you – I don’t know how it happened for me 

to end up like this.  I want you to have wonderful lives + know that I will always 
be watching out for you both. 

 
Take care of Daddy. 
 
I love you more than you will ever know. 
 
Take care of the dogs.  They will need you.  

 
See Exhibit “B” to this Memorandum, at Exhibit 1. 
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 This suicide note, written on stationary with “DIANE WARD” printed at the top, was 

discovered on April 10, 2018, by Jollie K. McCaleb, an “Estate Liquidation Professional,” hired 

by the Ward family to assist in packing up and moving from their old Atlanta home.  See Exhibit 

B at ¶¶ 2-6.  As Ms. McCaleb states, she has worked for 23 years as an Estate Liquidation 

Professional, “assist[ing] families when they are moving households,” helping to “organize items 

such as furniture art work, keepsakes, and photos.”  Exhibit B at ¶ 3.  More specifically, Ms. 

McCaleb explains that her job consists of “look[ing] through family pictures, notes and albums” 

for items of value, and “review[ing] all materials that may have a sentimental value”; accordingly, 

she “review[s] all handwritten materials to determine if they may have sentimental or historical 

value to the family.”  Exhibit B at ¶ 4.   

In the course of her work for the Ward family, Ms. McCaleb states that on April 10, 2018, 

“I was up on a ladder in a small closet in the master bedroom” at “605 River Chase [Ridge] . . . in 

Atlanta” – the home where Bob Ward and Diane Ward were splitting their time with their Orlando 

residence at the time of the events underlying this case – when “I noticed a pink notebook next to 

some hair rollers.”  Exhibit B at ¶ 6.  Ms. McCaleb continues:  “I opened the notebook and found 

a note [the note quoted above] and some cards with ‘Diane Ward’ printed on them.”  Exhibit B at 

¶ 6. 

At that time Ms. McCaleb “called out to [her] assistant Maggie Erler and gave her the note.  

Less than a minute later, [Ms. McCaleb] witnessed Maggie giving the note to Paula Saare,” Diane 

Ward’s sister, who was assisting in moving preparations.  Exhibit B at ¶ 7. 

Immediately thereafter, the note was provided to undersigned counsel.  Arthur T. Anthony, 

a certified Forensic Handwriting and Document Examiner, former employee of the Federal Bureau 

of Investigation and the Georgia Bureau of Investigation, has concluded in his “professional 
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opinion, after examinations and comparisons of the [note found by Ms. McCaleb and other known 

samples of Diane Ward’s writing], that Diane Ward prepared all of the original handwriting on 

[the note found by Ms. McCaleb].”  Exhibit “C” to this Memorandum, at ¶ 6.  To analyze and 

authenticate the handwriting on the note found by Ms. McCaleb, Mr. Anthony compared the 

handwriting on the note to five separate samples comprising 13 pages with handwritten messages 

known to have been written by Diane Ward.  See Exhibit C (to this Memorandum) (Mr. Anthony’s 

Affidavit), at Exhibit B (Mr. Anthony’s Expert Forensic Document Examination Report) & 

Exhibit 3 thereto. 

Based on this comparison and analysis, Mr. Anthony’s “knowledge, skill and experience,” 

and the principles and methods of handwriting analysis, including factors to identify the 

“uniqueness” of every individual’s handwriting, on April 14, 2018, Mr. Anthony concluded:  

“Diane Ward prepared the Exhibit 1 note,” that is the note found by Ms. McCaleb in the Atlanta 

home.  See Exhibit C (to this Memorandum), at Exhibit B, pp. 1-3. 

There can be no serious doubt that what Ms. McCaleb found is a suicide note written by 

Diane Ward.  This note underscores the principal theme and explanation of events presented by 

the defense at trial – namely, that near the time of her death Diane Ward was unstable, in a highly 

volatile mental and emotional state, and thinking and acting in an erratic and life-threatening 

manner.  Specifically, the suicide note provides the clearest evidence of the trial testimony of Dr. 

Sally West, who explained that Diane Ward was anxious to the point of being “on the edge” of 

something catastrophic, and that of Paula Saare and Mallory and Sarah Ward, who testified, Diane 

was highly stressed and anxious in the period around her death.  The note also reinforces other 

evidence the defense sought to introduce, precluded at trial by Court-order but relevant to 

sentencing, related to Diane Ward’s erratic and violent behavior.   
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Simply put, the note shows Diane Ward, in her own words, demonstrating she had reached 

an inexplicable low and was prepared to carry out a grave act that would fracture the family.   

This newly-discovered evidence helps to contextualize the events underlying Mr. Ward’s 

conviction, reinforces the evidence and explanations undergirding Mr. Ward’s defense at trial, and 

further supports and justifies this Court exercising its discretion either to depart downward to 

sentence Mr. Ward to time served, or to sentence Mr. Ward at the low end of the Criminal 

Punishment Code range to a sentence of 124.5 months’ imprisonment.   

Moreover, the newly-discovered evidence helps put into context the State’s case against 

Mr. Ward, so much of which was built upon what the government characterized as Mr. Ward’s 

inconsistent statements about what happened on the evening of September 21, 2009.  In this regard 

the State introduced at trial evidence of an email Mr. Ward sent to a group of bankruptcy attorneys 

on the evening of September 21-22, 2009, in which Mr. Ward wrote:  “Diane killed herself this 

evening.  Go to hell.”  The chain of implications stemming from this piece of State evidence 

proceeds as follows: Diane Ward did not die of an actual completed suicide, thus, the jury should 

conclude Mr. Ward was lying, thus the jury should conclude Mr. Ward committed a crime.  In the 

Channel 13 interview, so heavily relied upon by the State, the television interviewer, Jacqueline 

Fell (who appeared as a witness in the trial) and Mr. Ward discuss what happened that evening.  

Mr. Ward explains:  “She was on my side of the bed, right behind me, holding a gun. . . . She was 

right behind me holding a gun; I turned around and it was a split second, I’m talking about a blink 

of an eye, that I had to grab a gun and stop I don’t know what from happening . . . .” Channel 13 

Interview, at 1:12-1:31.  Ms. Fell follows up, asking:  “Do you think your wife was trying to kill 

you?”  Mr. Ward answers: “I don’t know what she was thinking.  All I know is she had a gun and 

I had to get it out of her hand.” Channel 13 Interview, at 1:53-2:08. 
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While the State argued to the jury that this and related evidence demonstrated Mr. Ward 

changed his story about what happened that night and therefore must be guilty of a crime, in reality, 

Mr. Ward’s statements all show that Mr. Ward was confused and uncertain about precisely what 

happened in the split-second interaction that left his wife dead.  The newly-discovered evidence 

supports the evidence that Diane Ward was highly volatile and contemplating grave and 

catastrophic acts.  It sheds further light on how Mr. Ward could have been confused about what 

was going on inside Diane Ward’s mind at that time, and on why Mr. Ward felt compelled to get 

the gun out of his wife’s hands. 

In the framework of the sentencing law, the newly-discovered evidence provides further 

support for Mr. Ward’s consistent statements that Diane Ward was “an initiator, . . aggressor, or 

provoker of the incident.”  See § 921.0026(2)(f), Fla. Stat. (2016).  Under this provision, when 

“[t]he victim was an initiator, willing participant, aggressor, or provoker of the incident,” it 

presents such a mitigating factor that the Court is permitted to depart downward from “the lowest 

permissible sentence” under the Criminal Punishment Code, and ipso facto, may consider such in 

exercising discretion within the sentencing range.   

Here, of course, Mr. Ward presented evidence and argument during trial that his conduct 

either did not constitute a crime or should be excused under the law, and the jury verdict rejected 

Mr. Ward’s absolute defense.  However,“[a] trial court can mitigate a sentence based on conduct 

that is not sufficient to excuse the crime.”  State v. Torres, 60 So. 3d 560, 562 (Fla. 2d DCA. 2011) 

(citing Hines v. State, 817 So.2d 964, 965 (Fla. 2d DCA 2002) (reversing sentence for 

reconsideration in light of discretion under section 921.0016(4)(f) to depart if facts so warranted 

in aggravated battery case where jury rejected defendant's self-defense argument)). 
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Here, Mr. Ward does not ask this Court to upset the jury verdict in any regard.  Mr. Ward 

merely requests this Court consider the newly-discovered mitigating evidence, and in the light of 

the fact that it supports Mr. Ward’s explanation that Diane Ward was the “initiator” or “provoker 

of the incident,” depart from the Criminal Punishment Code sentencing range and sentence Mr. 

Ward to time served, or alternatively, sentence Mr. Ward to 124.5 months’ imprisonment, the low 

end of the sentencing range. 

III. Mr. Ward Continues To Have The Support of His Family and Friends 

 Throughout this ordeal that began nearly nine years ago, Mr. Ward’s family and friends 

have continued to support him.  See, e.g., Pre-Sentence Investigation Report, at 2-3 (statements of 

support from family members); Pre-Sentence Investigation, Attachment 1 (statement of Paula 

Saare to probation officer Robin Thomas); Pre-Sentence Investigation, Attachment 3 (statement 

of Sarah Ward to probation officer Robin Thomas); Exhibit “D” to this Memorandum (letters of 

support for Mr. Ward previously submitted to this Court).  Family and friends remain ready to 

welcome Mr. Ward back into society and to provide him the emotional and practical support to 

help him reintegrate into his former Atlanta community, and to live out his remaining years as a 

productive, law-abiding citizen. 

In short, Mr. Ward has the continued support of those closest to his late wife, Diane 

Ward.  Diane Ward’s mother, Diane Ward’s sister, and Diane Ward’s two daughters support Mr. 

Ward, as do close friends of Diane and Bob Ward; all of these individuals seek the Court’s mercy 

and temperance in sentencing.  

Conclusion 

Mr. Ward, his family, and his attorneys understand that the crime of manslaughter must 

carry a significant punishment, as reflected by the sentencing range at issue here.  We respectfully 
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suggest that for a 70-year-old man with significant health problems, the time Mr. Ward has served 

– made all the more difficult, painful, and humiliating by his health issues and lack of access to 

adequate care – is sufficient to accomplish the goals of the criminal justice system.  If the Court 

believes a further sentence is appropriate, undersigned counsel submit that a sentence at or below 

the low end of the Criminal Punishment Code range, i.e., a sentence of no more than 124.5 months’ 

imprisonment is more than enough to accomplish the goals of the law and the ends of justice, and 

that the Court’s sentence should reflect in a meaningful way that the jury rejected the State’s charge 

of second-degree murder.  

It is unclear whether Mr. Ward will die in prison if this Court imposes a 10-year sentence 

here, but there is little doubt that will be his fate if the Court imposes a higher sentence.  In reaching 

an appropriate sentence here — in attempting to accomplish the myriad goals of the criminal law, 

including prevention of crime, deterrence of future crimes by Mr. Ward and others, and 

punishment of Mr. Ward — we again respectfully suggest that the Court consider Mr. Ward’s 

advanced age, his ill health, the newly-discovered evidence discussed above, the continuing 

support from Mr. Ward’s family and friends, and the particular hardship of incarceration with Mr. 

Ward’s medical conditions, and therefore impose the lowest permissible sentence under the law. 

 

Respectfully submitted, 
 

____/s/__________________________ 
Sean M. Ellsworth 
Florida Bar No. 39845 
ELLSWORTH LAW FIRM, P.A. 
420 Lincoln Road, Suite 601 
Miami Beach, Florida 33139 
Telephone: (305) 535-2529 
Facsimile: (305) 535-2881 
sean@ellslaw.com 
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Craig A. Gillen (admitted pro hac vice) 
GILLEN WITHERS & LAKE LLC 
One Securities Center 
3490 Piedmont Road, NE, Suite 1050 
Atlanta, Georgia 30305 
Telephone: (404) 842-9700 
Facsimile: (4045) 477-9010 
cgillen@gwlawfirm.com 

 
William G. Cromwell  
(admitted pro hac vice) 
CARTER CROMWELL LAW GROUP 
300 Galleria Parkway, Suite 1000 
Atlanta, Georgia, 30339 
Telephone: (678) 384-5626 
Cromwell_law@bellsouth.net 

 
Eric O. Bravin (admitted pro hac vice) 
New York University School of Law 
245 Sullivan Street, C28 
New York, NY 10012 
Telephone:  (212) 998-6388  
eb121@nyu.edu 

 
Attorneys for Defendant JAMES ROBERT WARD 

 

CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that pursuant to Florida Rule of Judicial Administration 2.516, 

on May 2, 2018, the foregoing was sent via electronic delivery to:  Will Jay, saorwj1@sao9.org, 

Assistant State Attorney, Orange County State Attorney Office, 415 North Orange Avenue, 

Orlando, Florida 32801. 
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